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UNITED STATES DISTRICT COURT 
FOR THE EASTERNDISTRICT OF MICHIGAN 



LAKES PILOTS ASSOCIATION, INC., 

Plaintiff, 

v. 

UNITED STATES COAST GUARD, 



Defendant. 



Civ. No. 2:ll-cv-15462-SJM-MJR 



DEFENDANT'S REPLY IN SUPPORT OF ITS 
MOTION FOR SUMMARY JUDGMENT 

LPA argues for an unreasonable interpretation of the regulatory structure which 
results in either a rigid, impractical pilot change-out process, or a windfall for LPA. The 
Coast Guard's interpretation of its own regulations is reasonable and entitled to 
deference, and is neither arbitrary and capricious, nor contrary to law. 

On the one hand, LPA argues that the pilot change must occur (per LPA's 
interpretation of the 1979 Memorandum of Arrangements with Canada) at the exact 
moment a vessel crosses the one mile arc beyond the breakwater outside Port Colborne, 
regardless of the impracticality of requiring every vessel to stop in the shipping channel 
precisely at the arc to await the arrival of the pilot boat from Port Colborne. 1 As 
explained in the final agency decision, "the regulations governing Great Lakes Pilotage 
have never allowed for such a rigid and impractical pilot change-out process." 
AR000002a. 



1 LPA itself has argued that making the change precisely at the arc causes "massive vessel delays." 

(Doc. 25, at 1 1, citing AR000035-37.) (LPA's claims, Doc. 25, at 11, that the Coast Guard's opening brief 
argued that LPA did not provide citation regarding these assertions. That brief (Doc. 24) did not address 
this issue. LPA's concern is unclear.) 
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On the other hand, LPA argues that its pilots are not, after all, required to board 
and disembark precisely at the arc, but that it is entitled to charge extra fees when the 
boarding or disembarking occurs inside the arc (albeit within a mile or two). This 
interpretation is not consistent with overcarriage fees that were instituted to compensate 
pilots for lost working time and transportation costs in the "unusual" circumstance that 
extreme weather conditions caused a U.S. pilot to be carried beyond a mandatory change 
point. 39 Fed. Reg. 31,529 (Aug. 29, 1974). In this circumstance, LPA's pilots are 
losing no working time and incurring no additional costs — the pilot boat picks them up 
and drops them off at the same place on shore either way — yet they are claiming the right 
to collect hundreds of dollars in additional fees. 

A. LPA 's Interpretation of the Memorandum of Arrangements as "Necessarily 

Requiring] " that the Mandatory Change Point Be Moved to the Arc is Incorrect. 

In the relevant portion of the Memorandum of Arrangements, the United States 
and Canada agree to divide pilotage territory in District 2. Canadian pilots are to provide 
services inside Welland Canal; U.S. pilots and Canadian pilots are to alternate providing 
services between Port Colborne and Port Huron based on assigned blocks of vessels; and 
vessels stopping at intermediate ports will be served based on the nationality of the 
destination port. AR002902. The definitions portion of the agreement defines Welland 
Canal to include the waters of the Canal between two arcs drawn in the water, one at the 
northern approach and one at the southern approach. AR002898 

These terms for sharing pilotage on the Lakes are all that is agreed. There is no 
agreement that pilots must board and disembark at a specific point. Indeed, such a 
position is inconsistent with the agreement, given the overlap of the pilotage areas 
described in it. Canadian pilots are assigned Welland Canal which is defined at its south 
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end by an arc outside Port Colborne, but U.S. pilots are assigned to provide pilot services 
between Port Colborne — which is north of that arc — and Port Huron. AR002898, 2902. 
Nor does the agreement at all mention the regulatory system of mandatory change points, 
nor when overcarriage fees may be charged. 

LPA argues that the provision of the Memorandum or Arrangements assigning 
Welland Canal to Canadian pilots only "necessarily required" moving the Coast Guard 
regulation's mandatory change point (which exists to prohibit marathon trips) to match 
the arc described as the southern boundary of the canal in the agreement' s definition 
section. (Doc. 25, at 4.) 2 LPA provides no analysis of why this is so, nor explains how 
its position is consistent with the agreement's assignment of pilotage services between 
Port Colborne and Port Huron to U.S. pilots. LPA has declined to address the Coast 
Guard's briefing (Doc. 24, at 5-7) explaining the purpose of the regulatory scheme of 
mandatory change points, with accompanying overcarriage charges — which is distinct 
from the issue of how the United States and Canada agree to divide up pilotage service on 
the Great Lakes. 

B. The Coast Guard Did Not Introduce a New Rationale By Noting That LPA Did 
Not Consult the Coast Guard Before It Began Billing for Overcarriage in 2006. 

LPA's Reply Brief sets up a straw-man in accusing the Coast Guard of 
"invent[ing] an argument for the first time . . . that the pilots acted improperly . . . 

LPA's Reply further claims that it is the Coast Guard's position that the agreement is inapplicable 
because the agreement "does not use the precise words 'designated change point.'" (Pis. Reply, Doc. 25, at 
3-4.) This is not a fair characterization of the Coast Guard's argument. 

Having a required change point description approximate the area where a change is actually 
occurring does simplify the regulatory scheme, as is reflected in the Coast Guard's decision to change the 
mandatory change point from Lock 7 to Port Colborne. This change was intended to have no substantive 
effect, 73 Fed. Reg. 56506, and it does not in fact have any such effect since pilots boarding or 
disembarking at Port Colborne are not entitled to charge for overcarriage under either the old regulation 
(Lock 7) or the new regulation (Port Colborne). 
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because they never 'consulted' with the Coast Guard." (Doc. 25, at 4.) In fact, the 
"improper" conduct was charging fees in violation of the regulations. In an introductory 
portion of its opening brief, the Coast Guard noted that LPA had not consulted with the 
Coast Guard before it acted — in 2006, not 1977 — on its position that it could disregard a 
duly-promulgated regulation, due to its (contested) interpretation of the agreement with 
Canada. (Doc. 24, at 13.) This is not a new point. As stated in the final agency decision: 
"If LPA felt that this pilot change point was erroneous or impractical, then LPA should 
have submitted a request for rulemaking ... to amend the regulation." AR000002a. 4 

Yet, LPA's briefing in this case has consistently tried to portray the Coast Guard 
as the party that changed the rules mid-stream, 5 and argued it is unfair to require LPA to 
repay the sums. See, e.g., Doc. 17, at 2, 26; Doc. 25, at 2, 8-9, 12. That LPA undertook 
the extraordinary act of deeming the regulation invalid almost thirty years after the 
agreement with Canada went into effect and billing accordingly without consulting the 
Coast Guard office that directly regulates LPA cuts against its appeals to equity. 
Regardless, however, the issue is whether LPA or the shipping industry is entitled to 
these sums. The repayment order is not a penalty. Rather, it is an order that LPA return 
money to which it was not entitled. 

See also AR000002 ("Contrary to LPA's assertions, pilotage associations are not free to declare 
properly promulgated regulations 'erroneous,' substitute in their place what they would like the regulation 
to be, and then proceed to charge the shipping industry fees according to their new interpretation."). 

Of course the Coast Guard had never expressed an opinion on whether overcarriage could be 
charge at Port Colborne, given that LPA had never attempted to bill for it before. 

LPA has also repeatedly raised that only one of the vessel agents complained about the 
overcharges. The number of complaining vessel agents does not determine the propriety of the Coast 
Guard's interpretation of its own regulations. The Coast Guard is charged with implementing and 
enforcing the Act regardless of how who complains. Nor should the fact that other vessel agents did not 
complain be persuasive as LPA urges, given the reliance of the shipping industry on the good graces of the 
pilots. See AR000986 (e-mail from LPA president to complaining ship manager stating "If impeccable 
service with no delays pisses you off, working to the rule with major delays when bad weather comes this 
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C. The Coast Guard Permissibly Interprets the Regulations' Scheme of Mandatory 
Change Points as General Geographic Areas, Not Literal Points in the Water . 

The Coast Guard found that LPA improperly charged overcarriage fees. It found 
that the operative regulation allowed the charge only if the pilot passed "Lock 7, Welland 
Canal" — which LPA's pilots never did — and LPA was not free to ignore this regulation 
or substitute its own. AR000002a. The Coast Guard also explained that LPA's position 
was incorrect because the scheme of change points in the regulations is one of "general 
geographic areas in which a pilot's assignment begins or ends, not specific points in the 
water." AR000001. In other words, LPA is incorrect that the Memorandum moved the 
change point for purpose of 46 C.F.R. § 401.450, but even if LPA was correct on that 
point, it still would not be entitled to charge fees under § 401.228. There is nothing 
contradictory about this position, and LPA's claim (at doc. 25, page 8) that explaining 
both points is arbitrary and capricious is specious. Likewise is LPA's claim, at id., that 
the Coast Guard's position is contrary to "decades of practice followed and understood 
by everyone." LPA did not begin charging overcarriage at Port Colborne until 2006, a 
change in practice which produced the dispute before the Court. AR000001. 

On the merits, LPA has simply declined to address the Coast Guard's explanation 
of the regulatory structure providing the system of general areas as mandatory change 
points. It is one thing to argue (incorrectly, in the Coast Guard's opinion) that the 
Memorandum "necessarily required" moving the mandatory change point as a 
consequence of re-assigning pilotage territory. It is quite another to argue that the 
Memorandum dictates that the Coast Guard must adopt a literal "single point" view of the 

fall could orbit you into the twilight zone.") See also AR002506-7 (letter between shipping associations); 
AR000373-75, at f 21, 23-25 (P. Wasserman Aff.). 
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regulatory concept of mandatory change points in 46 C.F.R. § 401.450 — and specifically 
must do so for the purpose overcarriage fees in 46 C.F.R. § 401.428 — despite a result that 
is inconsistent with this same regulatory structure. 

Finally, LPA reply brief makes several claims about what the Coast Guard's 
opening brief "acknowledges" or "concedes" which do not reconcile with the Coast 
Guard's brief. In particular, the Coast Guard wishes to emphasize its disagreement with 
the characterization (at Doc. 25, 11-12) of a section of its own brief (Doc. 24, at 22-23 & 
n.18) rejecting LPA's notion that the Coast Guard imposed a requirement that LPA show 
that boarding at any location was "dangerous or impractical." The Coast Guard's 
opening brief is before the Court and speaks for itself, as does the source material in the 
record which the Coast Guard discusses. 7 

D. LPA Misconstrues the Coast Guard's Argument Regarding the Role of the 
Memorandum of Arrangements in this Litigation. 

The Coast Guard does not argue that the Memorandum is not a binding agreement 
between the United States and Canada. And it certainly does not agree that it is violating 
that agreement. Rather, the Coast Guard's point in its opening brief was that the 
agreement does not confer rights on private individuals enforceable in domestic courts. 

International agreements are primarily compacts between nations providing for 
rights and obligations of governments. See Head Money Cases, 112 U.S. 580, 598 
(1884). As such, they generally do not confer rights on private individuals enforceable in 
domestic courts and are instead enforced through "the interest and the honor of the 
governments which are parties . . ." Id. See also Mora v. New York, 524 F.3d 183, 201 & 

LPA also mischaracterizes the Coast Guard's decisions on those issues resolved prior to this 
litigation. (Doc. 25, at 2 & n.l.) The prior Coast Guard decisions are found at AR000090-105 and 
AR000109-1 11, and are available for the Court's review. 
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n.25 (2nd Cir. 2008) (collecting cases). In the context of an advice and consent treaty, 
the D.C. Circuit held that the United States' alleged violation of a treaty is reviewable 
under the APA only if the treaty itself confers rights on private individuals. 8 Comm. of 
U.S. Citizens Living in Nicaragua v. Reagan, 859 F.2d 929, 938, 942-43 (D.C. Cir. 
1988). 9 See also De La Torre v. United States, Case No. No. C 02-1942 CRB, 2004 WL 
3710194, at *9-*10 (N.D. Cal. Apr. 14, 2004) (no claim under the APA where "[t]here is 
nothing in the executive agreements to indicate an intent by its creators that any of the 
terms of the agreements would give rise to affirmative, judicially-enforceable obligations 
on behalf of the [plaintiffs] in federal district court."). 

To determine whether an international agreement confers rights on private 
individuals, courts look to the text of the agreement, which controls unless it "effects a 
result inconsistent with the intent or expectations of its signatories." Gross v. German 
Foundation Indus. Initiative, 549 F.3d 605, 612 (3rd Cir. 2008) {citing Sumitomo Shoji 
Am., Inc. v. Avagliano, 504 U.S. 655, 663 (1992) (internal citation omitted)). Based on 
the text of the agreement, there is no intent to confer private rights: It speaks only to the 
obligations of the two governments regarding the coordination of pilotage services on the 
Great Lakes. 



LPA cites, at fn.5, cases holding that agency action can be challenged as contrary to law where the 
relevant federal statute does not provide a private right of action. (Doc. 25, at 5-6, n.5.) The issue of 
whether a federal statute "provides a private cause of action" is different than the question of whether an 
international agreement "confers rights on private individuals." Conflating these two concepts, LPA would 
create a situation where a private litigant can litigate alleged breaches by the United States of its 
international obligations, even though the allegedly-breached agreement confers no rights on that private 
litigant. 

While U.S. Citizens Living in Nicaragua involved an advice and consent treaty, there is no reason 
to think a party would have any greater rights to enforce under the APA a congressional-executive 
agreement made pursuant to a Congressional preauthorization, with no ex poste implementing legislation. 
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E. The Declaration Submitted by LP A Is Not Part of the Administrative Record and 
is Not Properly before the Court. 

LP A attached to its Reply Brief an affidavit from George R. Skuggans, a former 

Coast Guard employee who retired in 1990. Agency actions challenged under the APA 

are to be judged based upon the record before the agency. 5 U.S.C. § 706. The time for 

submitting affidavits was when the dispute was before the agency. Further, the affidavit 

was obtained without compliance with the Department of Homeland Security's Touhy 10 

regulations. 6 C.F.R. §§ 5.41-.49. Under 6 C.F.R. § 5.44, in pertinent part: 

No . . . former employee . . . shall, in response to a demand or request . . . 
provide . . . written testimony by . . . declaration . . . concerning any 
information acquired while such person is or was an employee of the 
Department as part of the performance of that person's official duties or 
by virtue of that person's official status, unless authorized to do so by the 
Office of the General Counsel, or as authorized in § 5.44(b). 

6 C.F.R. § 5.45 requires that all requests for testimony must "set forth in writing, and 
with as much specificity as possible, the nature and relevance of the official information 
sought." Litigants may not request testimony of covered persons without complying with 
those regulations. See Smith v. Cromer, 159 F.3d 875 (4th Cir. 1998), cert denied 528 
U.S. 826 (1999). 

The Touhy regulations give government agencies the opportunity to evaluate a 
request in order to protect confidential information, such as the agency's deliberative 
processes. This is especially true where the proposed declaration consists primarily of 
opinions and legal conclusions. 



1 Touhy regulations are named after a Supreme Court case that recognized the authority of agency 

heads to restrict the release of information by agency employees, United States ex rel. Touhy v. Ragen, 340 
U.S. 462 (1951). 
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Additionally, this affidavit never reaches the key issue — whether LPA is 

permitted to charge overcarriage fees in this circumstance under 46 C.F.R. § 401.428. 

There is no dispute that, due to the change in the division of pilotage between U.S. and 

Canadian pilots in the Memorandum, pilots began boarding and disembarking near Port 

Colborne — although not literally at the arc, else this dispute would not exist. 

F. The Coast Guard Has Not Conceded LPA Is Entitled to Recover Any 

Transportation Costs, and Its Determination Is Not Otherwise Arbitrary and 
Capricious. 

According to LPA, because the Coast Guard decided to halve the repayment order 
regarding the daily overcarriage fees at an early stage of review, the Coast Guard has 
conceded that LPA is entitled to half of its transportation costs, as well. (Doc. 25, at 12- 
13.) (This despite that the Coast Guard ordered full repayment of the transportation 
costs. AR000004a.) The Coast Guard's decision to halve the repayment order on the 
daily overcarriage fees was not a concession that those fees were properly charged, as 
explained in that decision. AR0001 10. The Coast Guard does not concede the LPA is 
entitled to recover and transportation costs. 

The Coast Guard's opening brief discuses most of the points raised in Reply by 
LPA. LPA also asks why it would pay the transportation fees if it did not believe it could 
be reimbursed outside the fee structure. (Doc. 25, at 13.) LPA is required to have the 
ability to operate and maintain an efficient and effective pilotage service. 46 C.F.R. 
§ 401.320(c). If LPA uses drivers in order to maintain a smaller pilotage pool, that is its 
decision. If LPA does not have enough member pilots to provide services without using 
drivers, it may face decertification, 46 C.F.R. § 401.335, or the Coast Guard may order a 
pilot in another association to do the work. 46 C.F.R. § 401.720. 
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CONCLUSION 

For the foregoing reasons, the United States Coast Guard's Motion for Summary 
Judgment should be granted and LPA's Motion for Summary Judgment should be denied. 
DATED : September 2 1 , 20 1 2 



Respectfully submitted, 

STUART F. DELERY 

Acting Assistant Attorney General 

BARBARA L. McQUADE 
United States Attorney 
Eastern District of Michigan 

By: //s// 

LYNN M. DODGE (P38136) 
Assistant United States Attorney 
211 W. Fort Street, Suite 2001 
Detroit, MI 48226 
Phone: (3 13) 226-0205 
Email: Lynn.Dodge@usdoj.gov 

SARAH S. KEAST (LEAD) 
Trial Attorney 

Aviation & Admiralty Litigation 
Torts Branch, Civil Division 
United States Department of Justice 
P.O. Box 14271 
Washington D.C. 20044-4271 
Phone: (202)616-4039 
Fax: (202) 616-4159 
Email: Sarah.Keast@usdoj.gov 

Attorneys for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 21, 2012 I electronically filed the foregoing 
with the Clerk of the Court for the United States District Court for the Eastern District of 
Michigan via the CM/ECF system which will send an electronic notice of filing (NEF) to 
each of the following: 

John Longstreth 
Mark Ruge 
K&L GATES LLP 
1601 K Street NW 
Washington, DC 20006 
(202) 778-9000 
(202) 778-9100 (fax) 

A copy will be mailed by U.S. mail to: 

Charles G. Kelly 
David A. Keyes 

KELLY, WHIPPLE, ZICK, AND KEYES PPC 

627 Fort Street 

Port Huron, MI 48060 

(810) 987-4111 

(810) 987-8763 (fax) 



11 



